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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 

SESSIONS CASE NO.    :-   183 of 2012  

(Under Section 5 of the Explosive 
Substances Act,1908, arising out 
of G.R. Case No. 2024 of 2008)  

 

Present  :- Sri Ashok Kumar Borah, AJS 

  Sessions Judge, Sonitpur 

  Tezpur 

 

Prosecutor  :-  State of Assam  

-vs 

Accused      :-  1. Md. Habibulla Khan 
Son of Late Ehsad Khan 
Resident of Bhalukjharani,  
Police Station – Tezpur 
Dist:- Sonitpur, Assam 
 
  
  

Date f framing Charge    :-  24/02/2015 

Date of Recording Evidence                   :-  12/05/2015, 12/05/2015, 

01/04/2016, 16/05/2016 ,    

& 14/07/2016. 

 

Date of examination of accused  

u/s 313 Cr.P.C     :-   30-08-2016 

Date of Argument       :- 27-09-2016 

Date of Judgment     :-  27-09-2016 

Counsel for the Prosecution   :- Mr. Hari Prasad Sedai  
Public prosecutor  
Sonitpur.  

 

Counsel for Accused    :- Mr. A.K. Mahanta, Advocate. 
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JUDGMENT 

 

1.     In this case, the accused Md. Habibulla Khan is put for trial for 

allegation of charge u/s  5 of the Explosives Substances Act, 1908. 

2.    The prosecution case, according to the FIR, in brief is that on 25-11-

2008, the Army team headed by Subedar Soma Banra, 46 Assam Rifle, C/O 99 

APO from 19:30 to 22:30 hours carried out a search operation in the village 

Bhalukjarani in the house of Md. Habibulla Khan, aged about 40 years, S/O Ehsad 

Khan who is suspected MULTA. In their search operation a country made bomb 

was recovered from his house. The individual was suspected to be a member of 

MULTA. Accordingly, an  FIR was lodged by Subedar Soma Banra, 46 Assam Rifle, 

before the Salonibari Police Out Post on 25-11-2008.  

3.     On receipt of FIR, I/C of Salonibari OP by giving GDE No. 502 dated 

25.11.2008 and forwarded the same to O/C of Tezpur Police Station and he 

himself took the charge of investigation. On receipt of the FIR, O/C of Tezpur PS 

registered a case vide Tezpur PS Case No. 992/2008 u/s 5 of the Explosive 

Substances Act vide GDE No. 1591 dated 26.11.2008 and SI Abdul Mataleb 

Choudhury was entrusted for investigation. After completion of usual investigation, 

the O/C of Tezpur PS submitted charge-sheet against the accused person vide 

charge-sheet No. 363/10 u/s 5 of the Explosive Substances Act.  

4.   On being appeared the accused person before the Court, after hearing 

both parties, learned Addl. Sessions Judge (FTC) No.2, Sonitpur, Tezpur, framed 

charge u/s 5 of the Explosive Substances Act. Particulars of the charge were read 

over and explained to the accused person, to which he pleaded not guilty and 

claimed to be tried.  

5.   To substantiate the case prosecution examined as many as six 

numbers of witnesses. After completion of prosecution evidences accused is 

examined u/s 313 CrPC. All the allegations made against the accused and evidence 

appears against the accused person are put before him for his explanation, where 

he denied the evidence and allegation and declined to give defence evidence.  
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 6.  POINTS FOR THE DETEMINATION 

1. Whether the accused person on 25-11-2008 at about 1930 to 

2230 hours having been found in possession or in control of 

explosive substances, namely bomb, under suspicious 

circumstances and not for lawful object, the same having been 

recovered from your residential house at Bhalukjarani under 

Tezpur Police Station and thereby committed an offence 

punishable u/s 5 of the Explosive Substances Act, 1908 ? 

 

REASONS, DECISIONS AND REASON FOR DECISION 

7.   To arrive at the judicial decision, let me appreciate the evidence on 

record.  

8.   PW 1, Sri Soma Bandra stated that on 25-11-2008 he was posted at 

Company Operating Base at Mission Chariali and was doing duty at Chariduar. On 

that day at about 2200 hours Lt Col Siddartha Singh received information that 

some suspected militants of MULTA was indulging in preparation of bomb in Rup-

priya location and they were directed to go Salonibari Police Out and at 2215 hours 

they went with police personnel to Rup Priya area and after searching they caught 

Habibulla and recovered one bomb. He was in the cordon. Lt. Col. was also 

present in the search operation. At about 1 O’ clock on the 26th November, the said 

recovery was made by Lt. Col. They took you to Gaonbura. Then at 4 O’ clock in 

the morning they reached Salonibari Out Post and the three of them were handed 

over to the police. Ext. 1(FIR) was lodged by him and Ext. 1(1) is his signature. 

They handed over the recovered item to police. 

   In his cross examination, he admitted that  they handed over Habibulla 

to the police on the next day morning after search. They also handed over the 

recovered bomb to police. They caught three persons Nizamuddin, Jamaluddin and 

Amar Ali on that night and handed over to police and recovered 3 bombs and 303 

nine rounds. All was given to Salonibari Police Out Post.  All persons were handed 

over to police.   
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9.     PW2, Laldev Ram Havildar of 46 Assam Rifles stated that about 7-8 

years ago he was posted at Tezpur Mission charali. They were directed by Lt Col 

Siddartha Singh to search Rup Priya. Accordingly, they searched and caught 

Habibulla and recovered a bomb. Both Habibulla and the bomb were handed over 

to police of Salonibari. Ext. 2 is the seizurelist by which the bomb was sezied and 

Ext. 2(1) is his signature.   

     In his cross examination, he admitted that he did not remember where 

the Ext. 2 was made. Only Sahed can tell. He thinks that it was made in police 

station. He cannot say from whose possession the bomb was seized. He was in the 

cordon outside. They conducted raid only at one place and caught only one 

person.   

10.  PW 3, Kuldip Kumar stated that the occurrence is on 2008. At that time 

he was posted at Mission Chariali. Along with search party, they went to the 

village for search. Sahab Siddartha Singh and others went inside the house of 

Habibulla   and recovered bomb from Habibulla. Ext. 2 is the seizurelist and Ext. 

2(1) is his signature.    

     In his cross examination, he admitted that one Officer, one JCO and 18 

jawans were in the search party. The local police were there from Salonibari 

Police Out Post. The Incharge of Salonibari Police Out Post did not go. Only one 

police constable had gone. He also admitted that he put signature on Ext. 2 at 

Salonibari Out Post. He has not seen any bomb in the court. He cannot say 

exactly from where the bomb was recovered. They raided on one place. They had 

caught three persons. One of the persons caught one Habibulla but he cannot 

remember the names of the others. He cannot say exactly how many bombs were 

recovered. 

 11.   PW 4, Sahabuddin has stated that he knows the accused and the 

accused resides about 1 km away from his house. Occurrence is about 3-4 years 

back. Police asked him whether he knew the house of the accused, accordingly he 

showed the direction of the house of the accused to police.   
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12.  PW 5, Sri Kulendra Bharali, I.O. has stated that he know the accused. 

Record reveals that on 25-11-2008, FIR was submitted by Sb Soma Bandra, 46 

Assam Rifles at Salonibari Out Post, GDE No. 502 dated 25-11-2008 was registered 

and FIR was forwarded to Tezpur PS for registration and the same was registered 

as Tezpur PS Case No. 992 of 2008. Ext. 1 is the FIR and Ext.1(1) is the signature 

of Abdul Motleb Choudhury, the then I/C of Salonibari OP, Ext. 1(2) is the 

signature of Promod Ch. Sharma, the then Inspector of police and O/C Tezpur PS, 

both of which he know. Record shows that Abdul Motleb Choudhury, the then I/C 

of Salonibari OP, investigated the case, visited the place of occurrence, recorded 

the statement of witnesses and prepared the sketch map. Ext. 3 is the sketch map 

and Ext. 3(1) is the signature of Abdul Motleb Choudhury which he know. Abdul 

Motleb Choudhury also seized one country made bomb vide siezurelist Ext.2 and 

Ext. 2(3) is the signature of Abdul Motleb Choudhury which he know. The seized 

country made bomb was sent for FSL examination and the report was collected by 

this witness. Ext. 4 is the FSL report. Later prosecution sanction was obtained and 

the order of prosecution sanction was obtained by him and placed on record. Ext. 

5 is the prosecution sanction. The country made bomb so seized was, with 

permission, defused. Ext. 6 is the certificate of proof of defusing. On completion of 

investigation, he laid charge sheet against the accused. Ext. 7 is the charge sheet 

and Ext. 7(1) is his signature.  

   In his cross examination, he admitted that  according to the record the 

accused was arrested on 27-11-2008 at Salonibari Police Out Post 8.30 a.m. The 

accused brought to the Out Post at about 10.50 p.m. on 25-11-2008, when the 

Assam Rifles personnel handed over the bomb and the accused at the Salonibari 

Police Out Post. Other than the accused none other person, in context with the 

instant case, was handed over to Salonibari Out Post.  

13.    PW 6 Abdul Matalib Choudhury, the then I/C of Salonibari Police Out 

Post stated before the court that he knows the accused. On 25-11-2008 he was 

posted at Salonibari Out Post as Incharge and on that day, FIR was submitted by 

Sb Soma Bandra, 46 Assam Rifels at Salonibari Out Post, GDE No. 502 dated 25-

11-2008 was registered and FIR was forwarded to Tezpur PS for registration and 
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the same was registered as Tezpur PS Case No. 992 of 2008. Ext. 1 is the FIR and 

Ext.1(1) is his signature, Ext. 1(2) is the signature of Promod Ch. Sharma, the then 

Inspector of police and O/C Tezpur PS which he knows. He investigated the case 

by visiting the place of occurrence, recording the statement of witnesses and 

prepared the sketch map. Ext. 3 is the sketch map and Ext. 3(1) is his signature. 

He also seized on country made bomb vide seizurelist Ext. 2 and Ext. 2(3) is his 

signature. He arrested you and forwarded you to the Court. The Addl. SP, HQ 

Tezpur opened the bomb and issued certificate. Ext. 6 is the defuse certificate and 

Ext. 6(1) is the signature of Addl.SP, which he knows.  

   In the cross examination of PW 6 admitted that only the accused 

person was handed over to him in connection with the instant case at Salonibari 

Out Post. He visited the place of occurrence himself on the basis of the address 

given by the Army.   

14.   These much is the evidence of the prosecution. 

15.   The accused pleads total denial while his statement was recorded u/s 

313 Cr.P.C.  

16.  The Ld. Counsel for accused submitted that the prosecution has 

categorically failed to prove that the alleged seizure i.e. country made bomb was 

recovered from the possession of the accused Habibulla Khan since the case is on 

the basis of alleged recovery of said country made bomb. That apar, learned 

counsel for the accused argued that the search made by the informant was not 

complied with the provision of Section 100 Cr.P.C. That apart, out of four seizure 

witnesses, only one witness was examined by the prosecution. Prosecution has 

failed to adduce the evidence of other witnesses. Besides, the only seizure witness 

Kuldip Kumar (PW 3) stated nothing about the seizure as he stated in his evidence 

that at that time he was posted at Mission Chariali. Along with search party, they 

went to the village for search. Sahab Siddartha Singh and others went inside the 

house of Habibulla   and recovered bomb from Habibulla. Ext. 2 is the seizurelist 

by which the the bomb was seized. He admitted in cross-examination that the 

Incharge of Salonibari Police Out Post did not go with them. Only one police 



7 
 

constable had accompanied them. Besides, he stated that he put his signature on 

Ext. 2 at Salonibari Out Post.  So, if his evidence is believed then it appears the 

seizurelist Ext. 2 is made at the Salonibari Police Out Post not at the place of 

occurrence. Over all, prosecution has failed to prove the seizurelist Ext.2 upon 

which the case is based. Hence, the accused person is entitled to get the benefit of 

doubt. 

17.   On the other hand, learned Public prosecutor, Sonitpur, Tezpur 

submitted to convict the accused person in the alleged section of law.     

18.  Keeping in view, the rival submissions made by the learned counsels for 

both the parties, I am going to dispose of the case as follows: 

19.  A close scrutiny of the record, it appears that PW 1 Sri Soma Bandra who 

has filed the ejahar himself no way supported the prosecution case. According to 

the FIR, on 25-11-2008 the Army personnel carried out a search operation at 

village Bhalukjarani in the house of an individual Habibulla Khan, aged about 40 

years, who was suspected to be member of MULTA and one country made bomb 

was recovered from his house. According to the cross-examination of PW 1, they 

handed over Habibulla to the police on the next day morning after search. They 

also handed over the recovered bomb to police. They caught three persons 

Nizamuddin, Jamaluddin and Amar Ali on that night and handed over to police and 

recovered 3 bombs and 303 nine rounds. All was given to Salonibari Police Out 

Post.  All persons were handed over to police. But according to the FIR, only one 

country made bomb was recovered from the possession of the accused. So, PW 1 

himself stated self contradictory statement as to the recovery of articles. Besides, 

PW 1 is not a seizure witness. Again PW 2 who admitted in cross-examination that 

he cannot remember where the Ext. 2 was made. Sahab can tell. He thinks it was 

made in the police station. Again he admitted that they conducted raid only at one 

place and caught only one person. He has not supported the Ext. 2 upon which the 

case is based. Another witness PW 3 who alleged to be in the raiding party stated 

that at the time of occurrence he was posted at Mission Chariali and along with the 

search party they went to the village for search. Sahab Siddartha Singh and others 

went inside the house of Habibulla. He was outside and they recovered bomb from 
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Habibulla. But in cross-examination, he admitted that he cannot say exactly where 

from the bomb was recovered since he was outside cordon. So allegation of 

recovery of one country made bomb was not supported by him. That apart there is 

quite different statement among the prosecution witnesses. According to the PW 3, 

they have been accompanied by local police from Salonibari Police Out Post but 

there is no any witness from the side of the State police. Though in Ext. 2 there is 

one seizure witness belongs to Salonibari Police Out Post but prosecution has failed 

to adduce his attendance to prove the said seizure.  

20.   Another point is to be discussed in the present case is that according 

to the prosecution story one Sahab was accompanied them at the time of search 

operation. PW 4 Sahabuddin stated that he knows the accused who resides about 

1 km away from his house. The occurrence is about 3-4 years back. Police asked 

him to show the house of the accused, accordingly he showed the allegation of the 

house of the accused to police. His statement is totally silent, it is he who had 

showed or lead the army personnel to recover the aforesaid alleged country made 

bomb from the possession of the accused so in fact he has also not supported the 

prosecution case.  

21. Learned counsel for the accused submitted that at the time of alleged raid, 

the raiding party did not comply with the provisions of section 100 of Cr.P.C. As 

discussed herein before and from the evidence of the witnesses it appears that 

neither the informant nor any of the raiding party has stated that they have been 

complied with the provisions of section 100 Cr.P.C. The statement of PW 1 is silent 

that at the time of raiding party they have been accompanied by any independent 

person or the local village headman. PW 1 stated that they took the person to 

Gaonburah thereby it means after alleged recovery of the aforesaid country made 

bomb, they had took the accused person to the Goanburha. Similarly, the evidence 

of PW 2 and 3 is also silent that the time of raiding, they had been accompanied 

by any local person, independent person or village headman.   

  

22.  Under section 100 Cr.P.C. envisages as follows:- 
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(1) whether any place liable to search or inspection under this 

chapter is closed, any person residing in, or being in charge of, such 

place, shall, on demand of the officer or other person executing the 

warrant, and on production of the warrant, allow his free ingress thereto 

and afford all reasonable facilities for a search therein. 

(2) If ingress into such place cannot be so obtained, the officer of 

other person executing the warrant may proceed in the manner 

provided by sub-section (2) of Sec. 27. 

(3) Where any person in or about such place is reasonably 

suspected of concealing about his person any article for which search 

should be made, such person may be searched and if such person is a 

woman, the search shall be made by another woman which strict regard 

to decency.  

(4) Before making a search under this chapter, the officer of other 

person about to make it shall call upon two or more independent and 

respectable inhabitants of the locality in which the place to be searched 

is situate or of any other locality if no such inhabitant of he said locality 

is available or is willing to be a witness to the search, to attend and 

witness the search and may issue an order in writing to them or any of 

them so to do.  

(5) The search shall be made in their presence, and a list of all 

things seized in the course of such search and of the places in which 

they are respectively found shall be prepared by such officer or other 

person and signed by such witnesses, but no person witnessing a search 

under this section shall be required to attend the court as a witness of 

the search unless especially summoned by it. 

(6) The occupant of the place searched, or some person in his 

behalf, shall, in every instance, be permitted to attend during the 

search, and a copy of the list prepared under this section, signed by the 

said witnesses, shall be delivered to such occupant or person. 
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(7) When any person is searched under sub-section (3), a list of all 

things taken possession of, shall be prepared, and a copy thereof shall 

be delivered to such person.  

(8) Any person who, without reasonable cause, refuses or neglects 

to attend and witness a search under this section, when called upon to 

do so by an order in writing delivered or tendered to him, shall be 

deemed to have  committed an offence under Section 187 of the Indian 

Penal Code (45 of 1860).   

23.        But here in the present case, the evidence of the informant and other 

person are totally silent that they had accompanied by any independent or local 

person or village head man to comply any such formalities at the time of alleged 

search. As such, the seizure was not conducted according to 100 of Cr.P.C.  

24.     As discussed above, the prosecution has failed to prove the seizurelist 

upon which the case is based. It appears that the said seizurelist was prepared at 

the Salonibari Police Out Post which is not the place of occurrence. That apart 

among the four number of seizure witnesses prosecution has able to adduce one 

such seizure witness i.e. Sri Kuldip Kumar who is the defence personnel alleged 

to have been accompanied with the raiding party, who also admitted in cross-

examination that “ I cannot say exactly from which the bomb was recovered 

since I was in the outside cordon”.  So, PW 3 has also not supported the seizure.  

Under such circumstances, I am bound to hold that the prosecution has 

categorically failed to prove the charge beyond all reasonable doubt. Accordingly, 

the accused person is entitled to get the benefit of doubt and set him at liberty 

forthwith.     

25.   The liability of the bailor is hereby discharged.  

26. Let the GR Case No. 2024/08 be sent to the learned committal court 

along with a copy of this Judgment. 
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27.  Let another copy of Judgment and order be sent to the learned District 

magistrate, Sonitpur, Tezpur, under the provision of section 365 of Cr.P.C. 

28.  Given under my Hand and Seal of this Court on this the 27th day of 

September, 2016. 

 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
   

 

 
 

 
 

 

 
Dictation taken and transcribed by me:   

 
 

                  Smt. R. Hazarika, Steno  
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Soma Bandra, complainant 
 

2.  Prosecution Witness No.2 :- Laldev Ram, Havildar 
 

3.  Prosecution Witness No.3 :- Kuldip Kumar, 
 

4.  Prosecution Witness No.4 :- Sahabuddin, 
 

5.  Prosecution Witness No.5 :- Sri Kulendra Bharali, 
 

6.  Prosecution Witness No.6 :- Md. A.Matleb Choudhury, I.O 
 

EXHIBITS. 

Exhibit No. 1  :   Ejahar 

Exhibit No. 2  :   seizurelist 

Exhibit No. 3  :   Sketch map 

Exhibit No. 4  :   FSL report. 

Exhibit No. 5  :   Prosecution sanction order. 

Exhibit No. 6  :   Certificate in proof of defusing. 

Exhibit No. 7  :   chargesheet. 

 

   

    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 

 


